arguments of learned Counsel for the respective parties and the affidavit evidence and documents tendered in evidence before him, the learned trial Judge found that there was no defence on the merit made by the defendants. He accordingly entered judgment against the defendants an in favour of the plaintiff.The defendants were dissatisfied with the trial court\'s judgment and they appealed to the court below. The court below affirmed the decision of the trial court. Dissatisfied further, the defendants appealed to this court on four grounds of appeal as set out in their Notice of Appeal contained on pages 12 to 133 of the printed Record of appeal now before this court.Parties filed and exchanged briefs of arguments in compliance with this Court\'s Rules. The appellant formulated two issues for our determination, which read thus:
\"1.
whether the court below was right in holding that the appellants affidavit did not disclose a defence on the merit.
2.
whether there was admission of the respondent\'s case.\"The respondent adopted the two issues formulated by the/appellant as set out above.It is the submission of learned Counsel for the appellants that the facts in; the affidavit in support of the writ disclosed triable issues. The respondent, the contended, bought the fertilizers from Barmani Holdings Nigeria Ltd and the appellants only acted as Bankers to Barmani Holdings Nigeria Ltd and the respondent in effecting payment. If there is shortage in the delivery of the fertilizers, it is from Barmani Holdings Nigeria Ltd that the respondent should look for redress. Learned Counsel questioned the propriety at that stage of the trial court to look at proof of the defence raised in the affidavit evidence, when the requirement of the law for such action is to raise triable issues and that complete defence need not be shown by the defence. He referred to the case of Federal Military Government v. Sani (1990) 7 SCNJ 159. It was further argued for the appellants that they raised the defence lo the effect that the respondent did not buy fertilizers from them but from a third party Barmani Holdings Nigeria Ltd and that appellants acted as agents to the respondent and Barmani Holdings (Nig.) Ltd. Learned Counsel submitted that these facts, if proved, would constitute triable issues. Learned Counsel relied on the case of Federal Military Government v. Sani (supra) to contend that once a defendant deposes to facts which cast doubt on the claim of the plaintiff; such a defendant ought to be granted leave to defend.In his submissions, learned counsel for the respondent contended that the respondent purchased and paid for the truckloads of fertilizers from the appellant for which there was an outstanding sum of N1, 960,000.00. The appellants, he argued further, failed and refused to tender the drafts referred to by the respondent in his affidavit in support of the writ of summons, which negates the provisions of Section 149(d) of the Evidence Act. Learned Counsel stated further that the appellants' affidavit in support of their notice of intention to defend in relation to exhibits ABJ 1-3 reveals that the alleged defence on the appellants were meant to waste the precious time of the courts. The cases referred to by the appellants: Federal Military Government v. Sani (supra); Macaulay v. NAL Merchant Bank Ltd (1990) 6 SCNJ 117 are dissimilar with the facts of this appeal. He contended that the trial court exercised its discretion judicially and judiciously and hence, this court is urged to affirm decisions of the two lower courts and decline to make any order transferring this appeal to the general cause list, as there is nothing to be heard on the merit:Summary judgments are resorted to by courts and given to the plaintiff without the necessity of a plenary trial of an action. They are devices available for prompt and expeditious disposal of controversy without trial when there is no dispute as to either material fact or inferences to be drawn from undisputed facts, or if only question of law is involved. The plaintiff before the trial court filed and moved an Ex-parte Motion on 9th March 2000. Among the relief asked for were: -\"(2) An order of court granting leave to plaintiff/applicant to file his writ of summons against the defendant/respondent under the undefended list procedure.
(3)
A consequential order making the annexed writ of summons as undefended suit.\"The learned trial Judge granted the relief and granted leave to the plaintiff/applicant to file writ of summons against the defendants/respondent under the undefended list procedure. He further ordered that it be marked as 'Undefended' and be served on the defendants along with other court processes. The defendants filed a notice of intention to defend supported by an affidavit of 7 paragraphs.At the end of his consideration of the whole matter, the learned trial Judge concluded in the following words:-\"It is true that a defence that I am not liable is a defence. But from the facts of their case and the affidavit evidence and documents there is no defence on the merit. I accordingly enter judgment against the 2nd defendant in favour of the plaintiff in the sum of N1, 960,000.00 against 1st and 2nd defendant\" (sic). The court below affirmed the trial court\'s judgment. In his contributory judgment, Salami, JCA, commented as follows:-\"All the appellants need do is to show that there is a triable issue or a defence that is not vague or sham... Before a matter is transferred to the general cause list the affidavit accompanying the notice of intention to defend must disclose a defence on the merit and not a mere denial. \"I agree with both courts. For a matter to be transferred from undefended list to the general cause list, the affidavit in support of notice of intention to defend must show or disclose enough facts to satisfy a reasonable tribunal that the defendant has a defence to the action. Such a fact must be one that will require the plaintiff to proffer explanation for certain matters with regard to his claim or which seriously questions the plaintiffs' claim. Such a defence must not be a Sham, frivolous, vague or fanciful or designed to delay the trial of the action. It must show that there is a dispute between the contending parties to be tried. That is the tenor of Order 22 Rule 3(1) of the Kaduna State High Court (Civil procedure) Rules, 1987 which provides as follows: -\"If a party served with the writ of summons and affidavit as in Rules 1 and 2 hereof delivers to the Registrar not less than 5 days before the date fixed for hearing a notice in writing that he intends to defend the suit together with an affidavit disclosing a Defence on the Merit the court may give him leave to defend upon such terms as the court may think just.'(Emphasis and underlining provided by me) Some of the averments made by one Ibrahim Umar, a litigation officer in the law firm of learned counsel for the defendants stated as follows: -\"3(b) That the 1st defendant granted an import finance facility to a certain Drury Industries Ltd to import Solar Urea Fertilizer. Drury Industries Ltd, failed to repay the debt despite several demands made by the 1st defendant who consequently, appointed Otunba Olutola Senbore as a Receiver/Manager over the assets of Drury Industries Ltd and serve as Sales Agent to dispose of the fertilizer pledged to the 1st defendant by Drury Industries Ltd.
(c)
That the Receiver/Manager sold the entire stock of fertilizer to various individuals other than the plaintiff with the largest quantity of about 94 trucks being sold to Barmani Holdings Ltd for the total sum of N50, 760,000.00.
(d)
That when the plaintiff approached the 1st defendant in order to purchase fertilizer, he was informed by the second defendant that the remaining stock of fertilizer had been sold to Barmani Holdings Ltd and was advised by the 2nd defendant to contact Barmani holdings Ltd if he wished to buy fertilizer.
(e)
That thereafter, the defendants are aware that the plaintiff contacted Barmani Holdings Ltd and made arrangement for the purchase of some fertilizer.
(f)
The defendants were aware of fact above because, on duly, 1999, (sic) the plaintiff paid a U. B.A. draft in the sum of N4.2 million and an Afribank draft in the sum of N7. 8 million through our Kaduna North branch to Barmani Holdings Ltd for the purchase of 20 trucks of Solar Urea Fertilizer.
(g)
That the defendants are also aware, that the plaintiff only collected 9 trucks of fertilizer and that Barmani Holdings Ltd refunded to the plaintiff, the sum of N 5 million for the balance of 11 trucks of fertilizer that was supplied. Consequently, if there are any outstanding balances due to the plaintiff, the defendants are not liable to pay as they were never part of the transactions between the plaintiff and Barmani Holdings Ltd the role of the defendants being simply that of Bankers to both parties in that transaction. Barmani Holdings Ltd ought to account to the plaintiff for any such balance. \"Further, the 2nd defendant informed the deponent of the following facts:-
That paragraph 10 and 11 (sic) of the plaintiff\'s affidavit are also untrue as the instruments made out by the plaintiff were not made payable to the 1st defendant but to Barmani Holdings Ltd.
(c)
That paragraphs 20 and 21 of the plaintiff\'s affidavit, are also not true. The 2nd defendant never undertook in any manner whatsoever to pay the plaintiff as neither the 1st defendant nor the 2nd defendant is indebted to the plaintiff.
That paragraph 22 of the plaintiff\'s affidavit is denied as it was not the 2nd defendant who was selling the fertilizer but the Receiver Manager and that the 2nd defendant is not aware of all the fact surrounding the transaction. A clearer picture of what transpired between the Receiver Manager and his customer is contained in a letter dated 31/8/99
written by the receiver manager to the 1st defendant in whom he stated that the memo Exhibit ABJ.3 of the plaintiff does not reflect the true position of the transaction. The letter dated 31/8/99 shown to me is annexed herewith as Exhibit FRI.
(e) That the defendants have (sic) a good defence to this action, as they are not indebted to the plaintiff in any manner howsoever. \" The learned trial Judge x-rayed the above depositions and made far-reaching findings. For instance, paragraphs (d) to (f) are on issue of the actual person from whom the plaintiff purchased the fertilizers. The learned trial Judge held as follows: -\"I agree that Exhibit ABJ 3 reads that the fertilizer was bought from defendants directly and that the plaintiff collected from the agents of defendant. I also agree that Exhibit ABJ 1 and 2, attached to the plaintiff\'s affidavit in support are admissions of liability by the defendants to the plaintiff. There is no doubt that plaintiff purchased from 1st defendant through their agents Barmani Holdings Ltd.'n paragraphs (b) and (c) the depositions were made in favour of the plaintiff as he was neither linked with the company known as Drury Industries Ltd nor with Barmani Holdings (Nig.) Ltd. This was further confirmed by Exhibit FR. 1 which emanated from Otunba Olutola Senbore, who was shown in paragraph (6) to be a Receiver/Manager over the assets of Drury Industries Ltd and who served as Sales Agent to dispose of the fertilizer pledged to the 1st defendant by Drury Industries Ltd. This document (Exhibit FR.l) was addressed to the Managing Director of the 1st appellant. Let me observe here that the relationship that existed, if any, between the plaintiff and Drury Industries Ltd and Barmani Holdings (Nig.) Ltd, from the affidavit evidence considered by the learned trial Judge, is that as far as the plaintiff is concerned, both Drury Industries Ltd and Barmani Holdings (Nig.) Ltd, were third parties to the transaction between him and defendants/appellants. The doctrine of privity of contract is all about the sanctity of contract between the parties to it. It does not extend to others outside. The doctrine will not apply to a non-party to the contract who may have, unwittingly, been dragged into the contract with a view to becoming a shield or scape-goat against the non-performance by one of the parties. Barmani Holdings (Nig.) Ltd is a complete stranger in the contract between the appellants and the respondent. Barmani was never joined as a party as rightly observed by the court below. Courts of law do not make orders in vain or in vacuum. Court orders affect directly, those persons who have had course to either directly or by necessary extension of such processes. See: Eperokun v. University of Lagos (1986) In considering the averments in paragraphs (b) and (c) of the deponent as sourced from the 2nd defendant the learned trial Judge made the following finding: -\"The bank draft No. 288452/BO. 20/026676 and bank draft No. 020049/BO. 3500072 H were given but copies of this bank draft (sic) were not attached as exhibits to help this court to examine them.\" The court below gave strong legal backing, with which I agree, to the above holding of the trial court. This is what the court below said: -\"The burden of tendering the drafts whereby the money was paid was on them. Firstly they have to produce the drafts whereby the money was paid for the fertilizer or the refund was made otherwise judgment would be given against them even if the matter were to be placed on the general cause list and the respondent failed, refused or neglected to produce the cheques as he would still not be saddled with the burden because they are the ones asserting the positive of payment being made to Barmani. The cheque issued by United Bank for Africa PLC, Funtua by banking practice in Nigeria is in the custody of the appellant who had asserted that the payment was made to Barmani Holdings. I take judicial notice that cheque drawn by a customer on his bank is kept or retained by his or its bank after clearance. The only cheque, which would not probably be in the appellant's custody, through the normal course of banking, is the respondent\'s second draft drawn on Afribank Plc Malumfashi branch. Even that too must be produced in evidence by the appellant who had alleged that payment was made to Barmani Holdings Company Nigeria Limited and not to them to establish the assertion. \" The proposition of the law in such circumstances is that proof always lies on him who asserts not upon him who denies. See: section 135 of the Evidence Act. Again, section 136 thereof states clearly that the burden of proof in a civil suit or proceeding lies on that person who would fail if no evidence at all were given on either side. Thus, the argument put forward by the appellants' that the drafts were not paid to them but to Barmani Holdings (Nig.) Ltd is plausible and porous. No reasonable court or tribunal will base its findings and decisions on such porous or rather non-existent evidence. Another factor which worked very strongly in favour of the respondent is the appellants\' admission through the second appellant who wrote exhibits ABJ l and ABJ 2 which, in my opinion, made it no longer necessary for the respondent to substantiate the averments contained in his affidavit in support of his writ of summons. The exhibits are recited severally hereunder. Exhibit ABJ1 was written on the second appellant\'s official headed note pad and read thus: -\"Alhaji Babangida Jargaba kindly give us one week in relation to the refund of fertilizer purchase from UBA PLC through Barmani Holdings regarding the balance of N1, 960,000.00. Signed 9/9/99.\"(Underlining supplied for emphasis). Precisely, a week later Exhibit ABJ 2 was written to the respondent. It reads as follows:-\"Alhaji Babangida Jargaba kindly gives us a grace period of 15 days for your balance of N1,960.000.00 being payment routed for Barmani Holdings for purchase of Drury Fertilizer. igned 16/9/99.\"(Underlining supplied for emphasis).Exhibit ABJ 3 is a memorandum written jointly by the 2nd appellant and one Nasiru M. Abubakar, Head, Funds Transfer of the 1st appellant. Kindly expedite action in ensuring that these clients are refunded as some of them are planning a legal action against the company and our bank.
We await your urgent response, Although the general approach of the courts is that some liberality should be brought to bear by trial courts while considering whether to grant leave to a defendant to defend an action filed against him, there has to be revealed, on the other hand, by the defendant in his affidavit in support of his Notice of Intention to defend, facts which will disclose the existence of triable issues. All that is required is that mere should be some doubt in the mind of the trial court. See: Peak Marwick Ani, Ogunde & Co. v. Okike (1995) Below is what the trial court said: -\"I agree that Exhibit ABJ 3 reads that the fertilizer was bought from defendants directly and that the plaintiff collected front the Agents of the defendant. I also agree that Exhibit ABJ 1 and ABJ 2 attached to the plaintiffs' affidavit in support are Admissions of liability by the defendants to the plaintiff. There is no doubt that plaintiff purchased from 1st defendant through their Agents Barmani Holdings Ltd.
... The use of the word fertilizer where bought (sic) from the 1st, 2nd and even the Agents of the 1st defendant. Payment was made to the 1st defendant. I see no how the 1st defendant and 2nd defendant who is also an Agent of the 1st defendant can avoid liability. \"(Emphasis supplied by me).I quoted Exhibits ABJ 1, ABJ 2 and ABJ 3 earlier. I agree with the court below that the 2nd appellant, who was found by the trial court to be an agent to the appellants made admission through these exhibits that the money in question was collected through their Bank i.e. 1st appellant. I agree with the learned counsel for the respondent as well, in his submission that the Exhibits were made by the agents of the 1st appellant. The 2nd appellant was at all material times, the Branch Manager of Kaduna North branch of the 1st appellant. The co-author of Exhibit ABJ 3 was at all material times, the 1st appellant\'s Head, Funds Transfer. The 1st appellant never countered these facts. It is the prevailing law that admissions where made freely and voluntarily, they are relevant and can be relied and acted upon by the court. I resolve issue No 2 in favour of the respondent. Finally, this appeal lacks merit and I dismiss it. The respondent is entitled to N10, 000.00 (ten thousand naira) costs from the appellants. Judgment delivered by Aloysius Iyorgyer Kats1na-Alu. J.S.C.
I have had the advantage of reading in draft the judgment of my learned brother Muhammad JSC in this appeal. I agree entirely with it and for the reasons he has given, I too dismiss the appeal. I also abide by the order as to costs. Judgment delivered by Niki Tobi, J.S.C. The undefended list procedure is a truncated form of ordinary civil hearing peculiar to our adversary system where the ordinary hearing is rendered unnecessary due in the main to the absence of an issue to be tried or the quantum of the plaintiff\'s claim disputed to necessitate such a hearing. See Agwuneme v. Eze (1990) The affidavit in support of the notice of intention to defend must of necessity disclose facts, which will, at least, throw some doubt on the case of the plaintiff. A mere denial of plaintiff\'s claim and affidavit is devoid of any evidential value and as such would not have disclosed any defence which will, at least, throw some doubt on the plaintiff\'s claim. See Agro Millers Limited .v. Continental Merchant Bank (Nigeria) Plc ( \"(1) Plaintiffs claim against the Defendants jointly and/or severally is the sum of N1,960,000.00 (One million nine hundred and sixty thousand naira only) being an outstanding balance arising from the failure of the Defendants to fully supply to the Plaintiff the required number of trucks loads of fertilizers. (2) 10 percent interest on the judgment sum and cost of this action.
Take Notice this writ is supported by an affidavit stating the grounds for believing that there is no defence to this suit.\" There was the 24 paragraph-supporting affidavit showing that the Defendants had no defence to the suit. Paragraphs 12, 17, 18, 19, 20, 21, 22 and 23 are particularly relevant and I reproduce them as follows:
12.
That in all, the Plaintiff made payment in bank drafts to the tune of N12, 960,000.00 for the trucks load of fertilizers to the 1st Defendant on the instructions of the second Defendant.
17.
That later the Plaintiff started the evacuation of the trucks load of fertilizers and on evacuating the 9th trucks load of fertilizers at Barmani Holdings (Nig) Ltd the Plaintiff was informed that there were no more fertilizers to evacuate.
18.
That the time the Plaintiff evacuated the 9th truck load of fertilizers his outstanding balance was N6, 960,000.00, hence the Plaintiff went back to the second Defendant to demand a refund of the said balance.
19.
That on Plaintiff demand of a refund, he was paid the sum of N5 million thereby leaving a balance of N 1,960,000.00.
20.
That on several occasions when the Plaintiff visited the second Defendant to demand for the payment of his money the Plaintiff only succeeded in getting an undertaking to pay from the second Defendant.
21.
That the various handwritten undertakings of the second Defendant to the Plaintiff are hereby annexed and marked as exhibits ABJ1 and 2.
22.
That in August 1999 the second Defendant wrote a Memo to the first Defendant in Lagos reminding the first Defendant of the non-payment of the Plaintiffs money. Annexed herewith is a Photostat copy of the Memo and it is marked as Exhibit ABJ3.
23.
That the Defendants have no defence to this suit. Fajemirokun (1961) All N.L.R. 518.In his ruling/judgment on the 22/6/2000, the learned trial judge examined the affidavit evidence of both parties and the four exhibits attached thereto and concluded that the Appellants had no defence to the claim and entered judgment for the Respondent. In the judgment at page 28 of the record he had this to say:\"I agree that Exhibit ABJ3 reads that the fertilizer was bought from the Defendants directly and that the Plaintiff collected from the agents of the Defendant. I also agree that Exhibit ABJ1 and ABJ2 attached to the Plaintiffs affidavit in support are admissions of liability by the Defendants to the Plaintiff...\"The court below also examined the affidavit evidence in details and came to the conclusion that Exhibits ABJ1 and ABJ2 and ABJ 3 were clear admissions of the Appellants\' liability to the Respondent and affirmed the decision of the learned trial judge.I have also examined the affidavit evidence particularly the Exhibits attached thereto and I have no difficulty in coming to the conclusion that each of Exhibits ABJ 1, ABJ2 and ABJ3 is an admission of the Appellants\' liability to the Respondent. In my view the Appellants had no defence properly so called. This is a case of a frivolous defence put forth by the Appellants manifestly designed to cause a delay in the administration of justice and they succeed in so doing for seven years. In conclusion I hold there is no basis whatsoever for interfering with the concurrent judgments of the courts below. The appeal has no merit. For the above and the fuller reasons set out in the leading judgment of my learned brother Muhammad JSC.I also dismiss the appeal. I adopt the order on costs contained in the leading.
Judgment delivered by Pius Olayiwola Aderemi. J.S.C.
I have been privileged with a preview, in draft, of the judgment just read by my learned brother, Muhammad JSC. I agree with his reasoning and conclusions that the appeal is devoid of merit, I now wish to add few words of my own, for emphasis.The facts of the case have been well chronicled in the leading judgment; I need not waste any time in recounting same in full. I shall only state, in minimal form, some salient facts to make my contributions clear. Suffice it to say that the respondent who was the plaintiff at the trial court took out a writ of summons on the Undefended List against the appellants who were the defendants in that court claiming N1, 960,000.00 (one million, nine-hundred and sixty thousand naira only) being an outstanding balance arising for the failure of the appellants, as defendants in that court, to fully supply the respondent the required number of truck loads of fertilizers. The appellants manifested an intention to defend the action by deposing in paragraph 3 (c), (d) and (c) of the affidavit in support of Notice of Intention to defend thus: -3(c) \"That the receiver/manager sold the entire stock of fertilizer to various individuals other than the plaintiff with the largest quantity of about 94 trucks being sold to Barmani Holdings Ltd for the total sum of N50, 760,000.00.\"
3(d)
\"That when the plaintiff approached the lst defendant in order to purchase fertilizer, he was informed by the second defendant that the remaining stock of fertilizer had been sold to Barmani Holdings Ltd and was advised by the 2nd defendant to contact Barmani Holdings Ltd if he wished to buy fertilizer.' 3(e) \"That thereafter, the defendants are aware that the plaintiff contacted Barmani Holdings Ltd and made arrangement for the purchase of same fertilizer.\"
The 2nd defendant/appellant, through the deponent of, the affidavit in support of Notice of Intention to defend, denying liability, deposed in paragraph 4 (c) and (d) of the said affidavit as follows: -Para 4 (c) \"That paragraphs 20 and 21 of the plaintiffs affidavit are not true. The 2nd defendant never undertook in any manner whatsoever to pay the plaintiff as neither the 1st defendant nor the 2nd defendant is indebted to the plaintiff.\" Para 4 (d) \"That paragraph 22 of the plaintiffs affidavit is denied as it was not the 2nd defendant who was selling the fertilizer but the Receiver Manager and that the 2nd defendant is not aware of all facts surrounding the transaction. A clearer picture of what transpired between the Receiver Manager and his customer is contained in a letter dated 31/8/99 written by (he Receiver Manager to the 1st defendant in which he stated that the Memo -EX ABJ 3 of the plaintiff does not reflect the true position of the transaction. The letter dated 31/8/99 shown to me is annexed herewith as Exhibit FR1.\" The respondent had attached three exhibits -ABJ1, ABJ2 and ABJ3 to the affidavit authenticating his claim that the appellants had admitted same. The appellants however attached to their own affidavit Exhibit FR1, showing according to them that they did not owe the respondent. But, does Exhibit FR1 actually exonerate the defendants from liability' I think not, going by the contents of that exhibit, particularly the last paragraph a letter dated 31st August 1999 addressed to the lst appellant by its agent (Otunba Olusola O. Senbore); that paragraph reads: -\"I have tried unsuccessfully to persuade Barmani to refund the monies he collected for undelivered stocks and when I noticed his intransigence, I reported the matter in frustration to his new wife. What I got in return was a horrible shouting match and unprintable words. I am at a loss in understanding his behaviour.\"Again, Exhibit ABJ3 is a Memo dated 18th August 1999 written by the 2nd appellant to the 1st appellant reminding him that the respondent, among other creditors, has not been paid his entitlement which as at then stood at Nl, 960,000.00. On the face of the foregoing exhibits, can it be said that the appellants have demonstrated in clear terms, a defence on the merit that is the requirement of the law for a defendant who desires that the suit be put on the general cause list to enable him defend the suit' I think not. Indeed, Exhibit FR1 is an admission of indebtedness by the appellants. So also Exhibit ABJ3. None of the paragraphs of the affidavit sworn to on behalf of the appellants has cast the slightest doubt on the plaintiff/respondent\'s case. See (1) Jipreze v. Okonkwo (1987) 3 NWLR (pt.62) 737 and (2) Macaulay v. Nal Merchant Bank Ltd (1990) 4 NWLR (pt.144) 283. The appellants having failed to satisfy the provisions of the law, the trial court rightly entered judgment in favour of the plaintiff/respondent. And the court below has done true justice by not upsetting that judgment.It is for the foregoing, but more in particular, for the fuller reasons contained in the leading judgment that I will also dismiss this appeal for lacking in merits and affirms the judgments of the two courts below. I abide by all the consequential orders made including the order as to costs. 
